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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the Court.  Any emails received in contravention of this order will be 
disregarded by the Court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC16-01171 
CASE NAME: DEL BECCARO VS. O'HANRAHAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MUIR ORTHOPAEDIC SPECIALISTS, ET AL. 
* TENTATIVE RULING: * 
 
Defendants Ramiro Miranda, M.D., and Muir Orthopaedic Specialists (“MOS”) move for 
summary judgment.  The motion is denied.  Factual issues exist whether said defendants’ 
conduct fell beneath the standard of care and contributed to plaintiff’s injuries.  (Undisputed 
Material Fact Nos. 11, 15, 22, 58 ; Disputed Material Fact Nos. 32, 33, 54, 55, 61, 62; Plaintiff’s 
Additional Fact Nos. 4-7, 13; Comstock Decl. at 8:16-20; Fullerton Decl., ¶ 21, 24, 31.)  
 
The court discussed the facts of this case at length in its ruling on August 3, 2018, denying 
Dr. Jacobs’s motion for summary judgment.  It will not repeat that extended discussion here.  
Suffice it to say that plaintiff has submitted admissible evidence from his expert, Dr. Fullerton, 
that Dr. Miranda breached the standard of care by failing to ensure the results of the basic 
metabolic panel test that Dr. Miranda ordered were received and reviewed by defendants, or 
received by defendants and forwarded to Sequoia, and/or Dr. Jacobs for their review.  
(See Fullerton Decl., ¶ 21, 24.) 
 
Plaintiff’s best case against Dr. Miranda can by stated briefly.  It is undisputed that Dr. Miranda 
ordered the blood test.  It is also undisputed that Dr. Miranda proceeded with the surgery 
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despite not knowing (a) what the blood test results were, and (b) whether anyone else (such as 
Dr. O’Hanrahan) had reviewed and cleared them.  Thus, it would be open to a jury to reason as 
follows:  Physicians do not ordinarily order tests they think are unimportant.  A physician who 
orders a test he thinks is important to himself or another specialist who is relying on him to 
order the test and forward the results, should follow up to ensure the results are obtained and 
reviewed or appropriately forwarded.  Had the moving defendants done that here, the surgery 
would not have occurred and plaintiff would not have been injured.  This follow-up and review 
was required here even though Dr. O’Hanrahan provided medical clearance implying that the 
test results were satisfactory, because defendants have not provided evidence that they or their 
employees with sufficient responsibility were aware of Dr. O’Hanrahan’s medical clearance or of 
a reason not to inquire about the results of the tests they had ordered.  Because the court 
concludes the state of the evidence is sufficient to allow a reasonable trier of fact to find that 
plaintiff has made this best case, it denies defendants’ motion. 
 
None of defendants’ counterarguments is persuasive, based either on the facts of what 
happened or on Dr. Comstock’s evaluation of those facts. 
 
Factually, in their Reply Brief defendants argue that the identity of the person who requested 
the medical clearance is not disputed, even though the Court previously held to the contrary in 
denying Dr. Jacobs’s summary judgment motion.  These defendants try to rescue the point by 
citing Exhibit 12 from the Phillipy deposition.  But that exhibit does not provide any significant 
information that the Court did not already have.  When the Court ruled on Dr. Jacobs’ motion, it 
was already aware of Phillipy’s testimony that she assumes Dr. O’Hanrahan’s office requested 
her to fax the Medical Clearance Request form based on the notation she made at the time, 
“6/18 per PCP’s office, fxd MCR, mp.”  The only thing defendants have added through their 
Reply Brief is the actual business record.  That would matter only if the basis for the Court’s 
prior ruling were flat disbelief of Phillipy’s testimony about what note she made at the time – 
which of course it wasn’t.  With or without Exhibit 12, it remains true that (1) Ms. Phillipy testified 
only about an “assumption” rather than recollection, but her assumption is not sufficient 
evidence on which to establish the fact; and (2) the only fact established by Exhibit 12 
(through Evidence Code §§ 1237 or 1271) is that Phillipy wrote that she faxed the Medical 
Clearance Request form per the request of Dr. O’Hanrahan’s office.  The evidence does not 
establish as an undisputed fact that neither of the defendants requested the clearance itself, 
but rather that, for reasons unknown, Dr. O’Hanrahan asked Dr. Miranda’s office for a medical 
clearance form for a clearance that Dr. Miranda had not requested.  Defendant has presented 
no evidence from Dr. O’Hanrahan why he would do such a thing.  A person does not request 
permission from himself.  He requests it from others.  This inconsistency will not prevent a 
defense verdict if the jury decides to overlook it.  But it leaves an unfilled gap for summary 
judgment purposes. 
 
In any event, the Court is a little puzzled as to why it remains important (as to these moving 
defendants) who requested the medical clearance.  The uncontested facts are (1) that Dr. 
O’Hanrahan in fact sent a clearance, which was in the chart (but which preceded the blood test 
results and therefore didn’t reflect the diabetes problem); and (2) Dr. Miranda didn’t look for or 
see the clearance.  If Dr. Miranda didn’t request the clearance and didn’t see the clearance, 
then the clearance is essentially irrelevant to Dr. Miranda’s liability.  On the other hand, if Dr. 
Miranda did request the clearance and then proceeded without confirming that there was a 
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clearance, he might be criticized for that omission.  But it’s hard to see how he could be liable 
for malpractice merely for not checking, given that the clearance in fact existed and in fact said 
the patient was cleared for surgery.  If Dr. Miranda’s only error were not checking for the 
clearance, but the result would have been the same if he had checked, then his error would not 
have changed the course of events or caused the injury. 
 
The omission to check for the clearance is not the only error plaintiff asserts against Dr. 
Miranda, though.  The undisputed fact is that Dr. Miranda requested the blood test.  We know 
now that the reason Dr. Miranda did not receive results from the test he ordered (which would 
have come to him) is that Dr. O’Hanrahan substituted a test with results coming to Dr. 
O’Hanrahan instead.  But there is no evidence that Dr. Miranda knew that at the time.  Thus, he 
cannot argue that it was reasonable for him to proceed in reliance on Dr. O’Hanrahan having 
ordered, reviewed, and cleared the blood test results.  It might well be that that such reliance 
would have been reasonable, had it occurred.  But a doctor cannot be reasonable in relying on 
another doctor’s review unless he in fact did rely on that review; and he cannot have relied on 
that review if he did not in fact know (or have reason to think) that any such review had 
occurred. 
 
Defendants make a series of arguments based on the declaration of their expert, Dr. Comstock, 
but the court finds none of them persuasive. 
 
Dr. Comstock opines that the standard of care did not require Dr. Miranda to order such a test 
in the first place.  (Comstock Decl., at 8:27-9:1.)  The fact remains that, for whatever reason, he 
did order the test and failed to review the results or ensure they could be reviewed by Sequoia 
and/or Dr. Jacobs.  Dr. Miranda is not accused of negligently failing to order the test.  He is 
charged with ordering the test and then proceeding in ignorance of its results. 
 
Dr. Comstock opines that if such a test is ordered, it is to provide information required by the 
surgery center and/or the anesthesiologist and not the surgeon.   (Comstock Decl. at 9:1-6.)  
However, defendants have presented no evidence that the surgery center or anesthesiologist 
have any contact with patients sufficiently in advance to order such tests and obtain the results 
in time to decide whether to permit or postpone a surgery.  Rather, all of the evidence here is 
that, by custom and practice, and with the surgeon’s knowledge and consent, the surgery 
center and anesthesiologist rely on the surgeon’s office to order the tests and send the test 
results to them. 
 
Dr. Comstock opines that Dr. Miranda was justified in relying on the surgery center to consider 
the results of the tests.  But how could he be justified if his office did not ensure the surgery 
center saw the results?  The order for the test was issued by Dr. Miranda’s office.  Nothing on 
the face of it shows that the lab was supposed to send a copy of the results to the surgery 
center.  (See Ex. 3 to Del Beccaro Decl.)  The evidence is clear that defendants undertook that 
responsibility.   (See Ex. P, Miranda Deposition:  “The information ... comes back to my surgery 
scheduler, and it’s shuttled over to Sequoia and the anesthesiologist for their review....  [If the 
information is not received by Muir the] surgery probably would not be performed because the 
anesthesiologist does not have the information....  The surgery schedulers [are responsible to 
make sure the information is received].”  (Ex. P, Miranda Depo. at 71:23-74:8; see also Phillipy 
Depo. at 59:4-60:12; 60:17-19.)   
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Dr. Comstock opines, “By the signed medical clearance letter, Dr. Miranda and his medical 
group’s employees became aware that Dr. O’Hanrahan was ordering the lab tests....”  
(Comstock Decl. at 9:12-15.)  However, no evidence has been presented to show that any 
responsible persons employed by defendants were aware that Dr. O’Hanrahan was doing this 
and had cleared the surgery, and that therefore defendants made a conscious decision that it 
was unnecessary to follow up on the results of the tests that Dr. Miranda had ordered.  
(See Ex. P, Miranda Depo. at 44:14-35:13; 54:22-25.)  Dr. Miranda’s testimony indicates no 
such awareness.  Indeed, he flatly denied asking for medical clearance, and testified he did not 
see Dr. O’Hanrahan’s written clearance until his pre-deposition conference with counsel, well 
after the fact.  (Ex. P, Miranda Depo. at 68:14-69:2; 69:13-19; 71:3-19.)  The scheduler for 
plaintiff’s surgery, Mallory Phillipy, says she faxed the blank medical clearance form to Dr. 
O’Hanrahan, and made a note to that effect in Exhibit 12 to her deposition.  But neither the 
testimony submitted from her deposition nor Exhibit 12 indicates that she received back the 
completed medical clearance request form or took or failed to take any action in reliance on it.  
In the absence of any such testimony, the evidence supports the conclusion that within MOS, 
it was Phillipy’s responsibility to check to make sure that any tests Dr. Miranda had ordered had 
been completed and the results reviewed or forwarded to the appropriate person for review.  
Thus, a reasonable trier of fact could hold MOS liable for Phillipy’s failure to follow up regarding 
the test results even if it finds that Dr. Miranda is not liable. 
 
Dr. Comstock opines that because Dr. O’Hanrahan had performed a pre-operative examination 
of plaintiff for the purposes of providing medical clearance, Dr. Miranda was justified in relying 
on Dr. O’Hanrahan to advise of any findings on the physical exam or lab studies that would 
contraindicate surgery.  (Comstock Decl. at 9:16-22.)  But a person cannot be justified in relying 
on something unless he first in fact relies on it.  And a person cannot actually rely on something 
he does not know occurred.  Defendants have presented no evidence that Dr. Miranda was 
aware of Dr. O’Hanrahan’s involvement in clearing plaintiff for surgery or ordering and reviewing 
any test results.  Absent knowing of Dr. O’Hanrahan’s involvement, defendants and their 
employees had the same duty to follow up regarding the test results as they would have had if 
Dr. O’Hanrahan had not been involved at all.  
 
Finally, Dr. Comstock assumes as fact that Dr. O’Hanrahan requested a medical clearance 
letter from Dr. Miranda and that Dr. Miranda did not request the medical clearance (Comstock 
Decl. at 9:10-22), whereas, for the reasons stated in its ruling on Dr. Jacobs’ motion for 
summary judgment, the court has already ruled this is still a disputed fact. 
 
In any event, what is most important for purposes of this motion is that if Dr. Miranda did 
request medical clearance he has not shown he knew it was given; and if he did not request 
medical clearance, as he claims, he certainly was not relying on Dr. O’Hanrahan to obtain and 
review test results.  Thus, a reasonable trier of fact could conclude he had the obligation to do 
this himself. 
 
Plaintiff’s Objections filed 9/4/18 
 
Objections are supposed to be numbered consecutively.  (CRC 3.1354(b).)  That is a clerical 
oversight.  More substantive is the point that objections are not properly made to Statements of 
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Undisputed Fact; a party may object to admissibility only of evidence, not contentions.  Plaintiff 
has thus made no proper objections requiring ruling. 
 
The Court has nevertheless reviewed plaintiff’s objections as though they had been made to 
evidence.  None of them would change the Court’s present ruling in any respect. 
 
Defendants’ Objections filed 9/14/18 
 
 1 – Overruled.  Dr. Fullerton’s declaration is not entirely inadmissible.  (See People v. 
Harris (1978) 85 Cal.App.3d 954, 957.)  If expert testimony is required on this point, Dr. 
Fullerton has the qualifications to offer an opinion that a physician has the responsibility to 
receive and review the results of tests he has ordered as a prerequisite to the administration of 
treatment.   (See Miller v. Silver (1986) 181 Cal.App.3d 652, 660-661 (psychiatrist permitted to 
testify that plastic surgeon breached the standard of care by failing to provide prophylactic 
antibiotics before surgery: “[While] Dr. Nystrom lacks the credentials to permit him to give 
expert testimony concerning ... surgical technique ... by virtue of his medical education and 
internship training, [he does] possess[] the ability to research the role prophylactic antibiotics 
play in implant patients who have experienced life-threatening complications from recent 
surgery.  Where the allegations of negligence concern matters within the knowledge and 
observation of every physician and surgeon and ‘not to a special course of treatment to be 
tested by the teachings and doctrines of a particular school,’ the testimony of a non-specialist 
physician can still aid the trier of fact in its search for the truth”); Mann v. Cracchiolo (1985) 38 
Cal.3d 18, 35, 37-39, (emphasis added) overruled on other grounds by Perry v. Bakewell 
Hawthorne, LLC (2017) 2 Cal.5th 536, 543 and cases cited therein (surgeon ruled competent to 
render opinions on standard of care of internist and radiologist). 
 2 – Overruled.  Defendants’ own expert made a similar statement in his Declaration.  
(See Comstock Decl., at 2:8-10 and 2:26-3:2.)  The court did not take at face value either 
expert’s self-assessment that he possessed the necessary qualifications, but rather evaluated 
the expert’s factual statements concerning his credentials. 
 3 – Sustained as to the moving defendants.  The quoted language does not state that 
the standard of care “of an anesthesiologist” or the standard of care “of an orthopaedic 
surgeon” requires this.  One can infer this statement applies to an anesthesiologist because this 
declaration was submitted in connection with plaintiff’s opposition to Dr. Jacobs’ motion, but the 
statement is impermissibly vague here, given that the declaration has not been redone to apply 
specifically to Dr. Miranda, an orthopaedic surgeon. 
 4 – Overruled.  (See Powell v. Kleinman (2007) 151 Cal.App.4th 112, 125-126.) 
 5- Overruled. 
 6 – Overruled.  The declaration contains at least some admissible statements.  (See 
People v. Harris (1978) 85 Cal.App.3d 954, 957.) 
 7, 8, 9 – The court declines to issue a ruling on these objections.  (See CCP § 437c (q).)  
It has not relied on the declaration of Dr. Tautz in denying defendants’ motion. 
 
Plaintiff’s Request for Judicial Notice filed 9/4/18 
 
Although it is not technically a matter of “judicial notice”, the Court has no objection to plaintiff’s 
request that he may respond to this motion on the basis of his expert declaration previously 
filed on the Jacobs motion, without having to physically refile it. 
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 2.  TIME:  9:00   CASE#: MSC16-01522 
CASE NAME: DIRECT CAPITAL VS. R. MUGNOLO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DIRECT CAPITAL CORPORATION 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for summary judgment against defendant Richard Dick Mugnolo is granted.  
Judgment is granted against said defendant for $50,926.23 ($39,775.80 in principal plus 
interest of $11,150.43), together with costs of $2,435.00 and attorney’s fees of $19,210.88, for 
a total judgment of $72,572.11. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01860 
CASE NAME: COOLEY VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CITY OF RICHMOND, RICHMOND HOUSING AUTHORITY 
* TENTATIVE RULING: * 
 
Defendants City of Richmond and Richmond Housing Authority (RHA) demur to plaintiff’s 
Second Amended Complaint (SAC).  The City demurs to the First, Second, Fourth, Fifth, and 
Sixth Causes of Action; the RHA to the Fourth and Fifth.  The court sustains the City’s 
demurrer to the First, Second, and Sixth Causes of Action, without leave to amend. The court 
sustains RHA’s demurrer to the Fourth and Fifth Causes of Action, with leave to amend.  
Plaintiff shall file and serve any amended complaint on or before October 12, 2018.  If plaintiff 
elects not to amend, defendants shall file and serve their Answer on or before October 26, 
2018. 
 
The Court notes at the outset that plaintiff questions whether there has been adequate meet-
and-confer.  Plaintiff counsel says there was no substantive discussion of the SAC’s asserted 
flaws, though he also says the conversation went on for ten to fifteen minutes.  It’s not clear 
what they would have been talking about for that time if not the merits.  Defendant says that 
there was some discussion but plaintiff’s counsel wouldn’t return counsel’s follow-up call.  The 
Court is satisfied that there is a sufficient basis for going forward now (especially since much 
the same issues had been discussed on the prior MJOP), but cautions both counsel to be 
diligent in this respect on any future occasions. 
 
This case arises out of plaintiff’s claim that defendants rented her uninhabitable premises, 1300 
Roosevelt Ave., #420, Richmond.  Plaintiff’s SAC alleges the following causes of action against 
both defendants:  (1) Breach of the Implied Warranty of Habitability; (2) Violation of Statute; 
(3) Nuisance; (4) Negligence; (5) Intentional Infliction of Emotional Distress; and (6) Breach of 
Contract.  Neither defendant has demurred to the Third Cause of Action.   
 
General Rules Applicable to Claims against Public Entities 
   
California public entities do not have any liability under state law except as “otherwise provided 
by statute.”  (Eastburn v. Regional Fire Protection Authority (2003) 31 Cal.4th 1175, 1183; 
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Gov’t C. § 815(a).)  By statute, public entities can be vicariously liable for the actions of public 
employees (Gov’t C. § 815.2(a); or they can be directly liable because of a mandatory duty 
placed on them by statute.  (Gov’t C. § 815.6.)  “[D]irect tort liability of public entities must be 
based on a specific statute declaring them to be liable, or at least creating some specific duty of 
care, and not on the general tort provisions of Civil Code section 1714.”  (Eastburn, supra.) 
  
Statutory causes of action, including causes of action against public entities, must be alleged 
specifically.  (Brenner v. City of El Cajon (2003) 113 Cal.App.4th 434, 439; Lopez v. Southern 
Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 795.)  Thus, “to state a cause of action against a 
public entity, every fact material to the existence of its statutory liability must be pleaded with 
particularity.”  (Lopez, supra.)  This includes specifically identifying the statute that imposes the 
mandatory duty.  (Searcy v. Hemet Unified School Dist. (1986) 177 Cal.App.3d 792, 
802.)  It also includes specifically stating the language that purportedly establishes the 
mandatory duty.  (See Jacqueline T. v. Alameda County Child Protective Services (2007) 
155 Cal.App.4th 456, 471 (“Unless the applicable enactment is alleged in specific terms, a court 
cannot determine whether the enactment relied upon was intended to impose an obligatory 
duty to take official action to prevent foreseeable injuries or whether it was merely advisory in 
character.  [Citation]”).) 
 
First Cause of Action, Breach of Implied Warranty of Habitability 
Second Cause of Action, Violation of Statute 
Sixth Cause of Action, Breach of Contract 
 
The City’s demurrer to these causes of action is sustained, without leave to amend. 
 
The City argues that the demurrer to these causes of action should be sustained because 
plaintiff alleges her lease was with the RHA and only the lessor is the proper defendant in these 
causes of action. 
 
The court agrees that the lessor is the proper defendant.  (See Knight v. Hallsthammar (1981) 
29 Cal.3d 46, 51-52 (“This court held that there is in California a common law implied warranty 
of habitability in residential leases, and that under this warranty a landlord ‘covenants that 
premises he leases for living quarters will be maintained in a habitable state for the duration of 
the lease.’” (Emphasis added).)   
 
Further, plaintiff herself, albeit for a different purpose, cites Zuniga v. Housing Authority (1995) 
41 Cal.App.4th 82, which states that, by law, a housing authority is an entity separate from the 
city that establishes it.  (See also the Housing Authorities Law (Health & Saf. Code, § 34200 et. 
seq., 34310, 34311.)  Thus, the court is not bound to accept the allegation in the SAC that the 
RHA “is a part” of the City.  (SAC, ¶ 2.)  Accordingly, the only proper defendant on theses 
causes of action is the RHA, not the City. 
 
Zuniga nevertheless allowed a claim against the city based on a theory of dangerous condition 
of public property under Government Code § 835.  However, plaintiff does not allege such a 
theory here.   
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Fourth Cause of Action, Negligence 
 
The demurrer to this cause of action is sustained, with leave to amend. 
 
The Court previously ruled that plaintiff could not assert a theory of negligence directly against 
the RHA because that theory is not authorized by statute.  (See Eastburn v. Regional Fire 
Protection Authority (2003) 31 Cal.4th 1175, 1183.)  The Court observed that plaintiff’s contrary 
argument relied on a theory of vicarious liability through the negligence of employees, but that 
the first amended complaint did not allege such a theory.  Plaintiff has taken the point to heart 
and now seeks to rest her negligence claim on a theory of vicarious liability under Gov’t Code 
§ 815.2(a). 
 
RHA argues that plaintiff may not do so because such a claim is not fairly reflected in plaintiff’s 
government claim form.  The court disagrees, ruling that at least a portion of such a claim is 
fairly reflected in the claim form. 
   
With exceptions not pertinent here, no suit for “money or damages” may be brought against a 
public entity on a cause of action for which a claim is required to be presented until a written 
claim has been presented to the public entity and has been actually or constructively rejected.  
(See Gov’t Code § 945.4; see also Gov’t Code § 905.)  Compliance with the claims 
presentation requirement is a required element of a cause of action against the public entity.  
(State of California v. Superior Court (2004) 32 Cal.4th 1234, 1240.)  Further, any lawsuit that 
follows denial of the government claim may not allege a factual basis for recovery that is not 
fairly reflected in the claim.  (See Stockett v. Association of Cal. Water Agencies Joint Powers 
Ins. Authority (2001) 34 Cal.4th 441, 447.) 
 
The purpose of a government claim is to allow the public entity to investigate and, if 
appropriate, settle the claim.  (Stockett, supra.)  “Consequently, a claim need not contain the 
detail and specificity required of a pleading, but need only ‘fairly describe what [the] entity is 
alleged to have done.’”  (Ibid.)  “The claim ... need not specify each particular act or omission 
later proven to have caused the injury....  A complaint's fuller exposition of the factual basis 
beyond that given in the claim is not fatal, so long as the complaint is not based on an ‘entirely 
different set of facts.’ ... Only where there has been a ‘complete shift in allegations, usually 
involving an effort to premise civil liability on acts or omissions committed at different times or 
by different persons than those described in the claim’ have courts generally found the 
complaint barred….  Where the complaint merely elaborates or adds further detail to a claim, 
but is predicated on the same fundamental actions or failures to act by the defendants, courts 
have generally found the claim fairly reflects the facts pled in the complaint.’”  (Ibid.) 
 
In Stockett, the claim alleged that plaintiff’s employment had been terminated by specifically 
named public employees in violation of public policy for supporting a female employee’s sexual 
harassment complaints.  In his complaint, plaintiff added alternate theories – that he had been 
terminated in violation of public policy for opposing conflicts of interest by the employees who 
terminated him and for exercising his right to free speech.  The court held that the claims in the 
complaint were fairly reflected in the government claim.  In either case, plaintiff’s cause of 
action was for wrongful termination in violation of public policy.  “While [plaintiff’s] claim did not 
specifically assert his termination violated the public policies favoring free speech and 
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opposition to public employee conflicts of interest, these theories do not represent additional 
causes of action and hence need not be separately presented under section 945.4.”  (Ibid.) 
 
On the other hand, in Fall River v. Superior Court (1988) 206 Cal.App.3d 431, “the plaintiff was 
injured at school when a steel door struck his head.  His notice of claim stated the injury was 
caused by the school's negligent maintenance of the door, but his complaint additionally alleged 
the school had negligently failed to supervise students engaged in horseplay....  The court held 
the factual divergence between claim and complaint was too great; the complaint alleged 
liability ‘on an entirely different factual basis than what was set forth in the tort claim.’”  
(Stockett, supra, 34 Cal.4th at 448.) 
 
Here, the SAC alleges that at all relevant times Deborah Holter, Kathleen Jones, Maria Duenas-
Aboytes, Deborah Ortiz, and Franck Hicks were individuals employed by defendants, and that 
in early 2015, Marcus Moore become employed by defendants.  (SAC, ¶ 6.)  Plaintiff 
complained about a variety of unsatisfactory conditions at the property from April 5, 2012 to 
January 4, 2016.  She made these complaints to the five or six individual listed above, but the 
conditions were not substantially resolved.  (¶ 15.)  Among other things, security at the 
premises was still inadequate when plaintiff vacated the premises on January 6, 2016, despite 
her complaints to Deborah Holter and Kathleen Jones about lack of security as late as 
December 2015.  (Ibid.)  Defendants are vicariously liable for the acts of these employees 
under Government Code section 815.2 (a).  (¶ 6, 36.)  As a result of defendants’ actions, 
plaintiff has suffered damages.  (¶ 37.)    
 
The Government Claim alleges that plaintiff has been damaged from negligence and has 
suffered severe emotional distress.  (Attachment 4 to Government Claim, ¶ 1.)  The conditions 
at the premises became so deplorable that she had to mitigate her damages by moving.  (Id., 
¶ 2.)  She developed asthma after being exposed to black mold and excess moisture.  (Id., ¶ 3.)  
She had leaks in the premises and lack of heating.  (Id., ¶ 4.)   Non-residents were able to enter 
the building and they harassed and exploited the tenants, making living there very stressful.  
This was the result of the RHA’s negligence.  (Id., ¶ 5.)   
 
These facts present a situation closer to Stockett than to Fall River.  In Fall River, the plaintiff 
had an injury that in her claim she alleged resulted from one type of negligence by one group of 
persons on one date, and in her complaint from another type of negligence by a different group 
of persons on a different date.  Here, plaintiff complains of deplorable living conditions over 
a several-year period, including wet, cold, and non-secured premises. She alleges she 
suffered severe emotional distress from all these conditions.  She alleges the public entities 
were negligent. 
 
These statements in the claim form were sufficient to permit defendants to investigate and, if 
appropriate, settle at least some of plaintiff’s claims.  Defendants have not cited any authority 
holding that no cause of action under § 815.2 (a) may be brought unless the government claim 
explicitly mentions that statute.   
 
More broadly, the conceptual problem with RHA’s argument is that to accuse a governmental 
agency of negligence is necessarily, if only impliedly, to assert that its employees have been 
negligent.  An agency can act (negligently or otherwise) only through its personnel.  RHA’s 
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argument would have more bite if there could exist some tort of negligence against an employer 
that existed independently of any negligence by its employees.  Then (the argument would 
presumably run), to assert the employees’ negligence is really a different set of facts from 
asserting the employer’s negligence.  That is not a realistic prospect, however.  For defendants 
to investigate plaintiff’s Government Claim, therefore, they would necessarily be investigating 
whether there was any negligence by their employees. 
 
True, the Government Claim does not specifically mention a theory of negligent maintenance.  
Further, and more importantly, it does not mention that plaintiff complained to any of 
defendants’ public employees about the conditions, as she does in her SAC.  The court leaves 
for later determination whether the failure of the Government Claim to mention that plaintiff 
complained about the conditions bars plaintiff from seeking compensation for emotional distress 
over those conditions of disrepair that are separate from negligent security.  However, even if 
plaintiff is barred from raising such complaints as the basis for her claims of emotional distress, 
that would bar her from only part of a cause of action, and the court may not sustain a demurrer 
to just part of a cause of action.  (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 
1682-1683.) 
 
Finally, defendants argue that even if a § 815.2(a) claim is fairly reflected in plaintiff’s 
Government Claim, such a claim fails because the public entity employees would not be liable 
for negligence if they were private persons.  In the Court’s view, the SAC does fail to allege a 
proper statutory and factual basis for the potential liability of RHA’s employees (and hence, for 
RHA’s vicarious liability), but not quite on the same basis that RHA argues.  Both sides here 
miss the mark in arguing about whether an employee could be liable here if employed by a non-
governmental landlord.  That would be the standard for liability under § 815.2(a).  In the Court’s 
view, however, that analysis has essentially been statutorily eclipsed in this setting by Gov’t 
Code §§ 840 and 840.2.  Those statutes specify with some precision when a public employee 
can or cannot be individually liable for a condition of public property.  Section 840 states a 
general proposition that except as provided in a different section, a public employee is not liable 
for his act or omission creating a condition of public property.  That is sufficient to rule out 
liability on the basis that an employee of a private landlord would be liable on the same facts.  
Section 840.2, however, states that in some circumstances a public employee may be liable – 
and hence, the employer may be liable under respondeat superior – if certain conditions are 
met, such as the condition being dangerous and (to oversimplify a bit) the employee had means 
and authority to correct the conditions. 
 
The SAC is therefore deficient in not referring to § 840.2, and more substantively, in not alleging 
the facts that would bring the allegations within § 840.2.  Plaintiff is given leave to amend 
accordingly. 
 
Fifth Cause of Action, Intentional Infliction of Emotional Distress 
 
The demurrer to this cause of action is sustained, with leave to amend. 
 
Defendants raise the same arguments here as they did in connection with the Fourth Cause of 
Action, and the same rulings apply.   
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However, defendants also argue that this cause of action fails because it fails to allege that the 
public entity employees acted with the intention of causing emotional distress and with the 
specificity required for a statutory cause of action.  The court agrees that this cause of action is 
defective for the reasons stated on page 13, lines 15-27 of defendants’ Opening Brief. 
 
The Court will grant leave to amend this cause of action if plaintiff chooses to do so.  The Court 
must observe, however, that it has some skepticism whether there really is a good-faith factual 
basis for a claim along these lines.  Plaintiff would have to allege that in creating or allowing 
these conditions, defendants were acting not due to lack of funds, indifference, incompetence, 
or general unresponsiveness, but actually for the purpose of tormenting the tenants.  The Court 
will not make plaintiff’s decision for her at this juncture as to whether she thinks she can make 
such allegations in good faith, and so she may try to do so if she thinks she can.  The Court 
urges her to think realistically and carefully on the point, however. 
 
Defendant’s Request for Judicial Notice 
 
This request is denied as moot.  Plaintiff has attached a copy of her claim form to the SAC and 
incorporated it by reference.  Therefore, the court may consider it on this demurrer.  
 

  

 4.  TIME:  9:00   CASE#: MSC16-02232 
CASE NAME: NGUYEN VS. SALVITTI 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE 
SET BY MOTION FILED IN C18-00682 
* TENTATIVE RULING: * 
 
See Lines 11 and 20. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-02557 
CASE NAME: ONUOHA VS. EARLS 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY IYKE ONUOHA 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is denied without prejudice.  While the motion appears 
to be meritorious on its face, there apparently was no attempt at meet-and-confer before it was 
filed.  The Court understands that defendants have not appeared or otherwise participated in 
the case, but they should get at least a courtesy letter pointing out that if they do not respond to 
the RFAs, they face having all matters admitted.  If plaintiff sends such a letter and there is still 
only radio silence, plaintiff may refile this motion. 
 
The Court also notes that apparently all three defendants are in default and have been so for 
some time, so it is not quite sure why plaintiff needs RFAs. 
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 6.  TIME:  9:00   CASE#: MSC17-02557 
CASE NAME: ONUOHA VS. EARLS 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY IYKE ONUOHA 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is denied without prejudice.  While the motion appears 
to be meritorious on its face, there apparently was no attempt at meet-and-confer before it was 
filed.  The Court understands that defendants have not appeared or otherwise participated in 
the case, but they should get at least a courtesy letter pointing out that if they do not respond to 
the RFAs, they face having all matters admitted.  If plaintiff sends such a letter and there is still 
only radio silence, plaintiff may refile this motion. 
 
The Court also notes that apparently all three defendants are in default and have been so for 
some time, so it is not quite sure why plaintiff needs RFAs. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-02557 
CASE NAME: ONUOHA VS. EARLS 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY IYKE ONUOHA 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is denied without prejudice.  While the motion appears 
to be meritorious on its face, there apparently was no attempt at meet-and-confer before it was 
filed.  The Court understands that defendants have not appeared or otherwise participated in 
the case, but they should get at least a courtesy letter pointing out that if they do not respond to 
the RFAs, they face having all matters admitted.  If plaintiff sends such a letter and there is still 
only radio silence, plaintiff may refile this motion. 
 
The Court also notes that apparently all three defendants are in default and have been so for 
some time, so it is not quite sure why plaintiff needs RFAs. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-00382 
CASE NAME: LAMB VS. TRANQUILITY INCORPORATED 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY JERRY LAMB 
* TENTATIVE RULING: * 
 
Counsel are to appear in person to discuss the advisability of appointing a discovery referee in 
this case, Code of Civil Procedure § 639. 
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 9.  TIME:  9:00   CASE#: MSC18-00382 
CASE NAME: LAMB VS. TRANQUILITY INCORPORATED 
HEARING ON MOTION TO COMPEL THE DEPOSITION OF PMK 
FILED BY JERRY LAMB 
* TENTATIVE RULING: * 
 
Counsel are to appear in person to discuss the advisability of appointing a discovery referee in 
this case, Code of Civil Procedure § 639. 
 

  

10.  TIME:  9:00   CASE#: MSC18-00660 
CASE NAME: MERRIOUNS VS. RIVERSHORE APARTMENTS 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY PRIME / RIVERSHORE LLC 
* TENTATIVE RULING: * 
 
This motion to compel is continued to October 12, 2018.  Moving counsel is to file and serve a 
statement by October 5, identifying those items in the requested discovery on which responses 
are still needed, in light of subsequent changes in the pleadings (of which, it appears, 
defendant’s counsel is unaware). 
 
On June 8, 2018, the Court sustained a demurrer and granted a motion to strike.  Among other 
things, these rulings disallowed all claims by plaintiff concerning habitability, on the ground that 
such claims were barred by res judicata.  Plaintiff was allowed to file an amended complaint, 
which she did on July 2.  There is no proof that she served the amended complaint, however, 
and defendant’s counsel has since stated that no such complaint was filed.  The Court gathers 
that defendant’s counsel was never served with the new pleading, and did not check the docket 
to confirm that it had not been filed. 
 
Much of the present discovery is directed to issues that are no longer still in the case, including 
habitability.  While defendant should not be excused for failing to respond to this discovery 
in the first place (and has not opposed this motion), the Court is not going to grant an order 
compelling extensive discovery responses on issues as to which defendant has already won a 
complete victory. 
 
Defendant should therefore obtain a copy of the amended complaint.  (This was, of course, 
plaintiff’s responsibility.  But as plaintiff failed to serve the complaint and it is likely that plaintiff 
will not respond if asked for a copy, defendant may find it simpler to obtain a copy from the 
Court.)  If there are items of discovery on which responses are still needed, defendant can 
identify them in its supplemental filing. 
 
The Court is not inviting any opposition or other response from plaintiff, who has waived any 
objection to this motion by not filing a timely opposition before this hearing. 
 
The Court also has in mind that there was a recent unlawful detainer trial between these same 
parties, which resulted in a settlement agreement.  (The Court has not reviewed both files, 
but it is a little puzzled why there were two sequential unlawful detainer cases.)  The Court 
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does not know whether that settlement moots this case.  If so, plaintiff and counsel should file 
a prompt dismissal. 
 

  

11.  TIME:  9:00   CASE#: MSC18-00682 
CASE NAME: NGUYEN VS. CITY OF OAKLEY 
HEARING ON MOTION FOR ORDER CONSOLIDATING CASE WITH C16-02232 
FILED BY CHAU TAM NGUYEN 
* TENTATIVE RULING: * 
 
This has been handled by stipulation. 
 

  

12.  TIME:  9:00   CASE#: MSC18-00920 
CASE NAME: BILELLO VS. SELLIER 
HEARING ON JOINDER IN MOTION TO COMPEL ARBITRATION 
FILED 08-02-18 
* TENTATIVE RULING: * 
 
See Line 13. 
 

  

13.  TIME:  9:00   CASE#: MSC18-00920 
CASE NAME: BILELLO VS. SELLIER 
HEARING ON MOTION TO COMPEL ARBITRATION & TO SEVER & STAY CLAIMS 
FILED BY FIRST AMERICAN TITLE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Defendant First American Title Insurance Co. moves to compel arbitration of its bilateral dispute 
with plaintiffs.  The motion is granted in part.  The Court orders plaintiffs and First American to 
arbitrate plaintiffs’ claim against First American (the 17th and 18th causes of action in the first 
amended complaint).  However, that arbitration is stayed pending litigation of the remainder of 
this case, at least for now. 
 
Plaintiffs purchased a residence in Orinda.  They allege that shortly after the purchase, they 
discovered that considerable water was draining onto their property from (among other alleged 
sources) two neighboring properties owned by defendants the Govedniks and the Hassards.  
The latter owners have asserted that they have a drainage easement allowing such drainage. 
 
First American issued the title insurance policy in connection with plaintiffs’ purchase of the 
property.  Neither the preliminary title report nor the policy included a reference to a drainage 
easement located near the northeast section of the property.  The Policy’s covered risks 
included claims that someone else has an easement on the land and damage to existing 
structures resulting from the easement. 
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In March 2017 Plaintiffs tendered their claim to First American for their loss resulting from the 

easement claimed by the neighbors.  First American accepted coverage for plaintiffs’ claim and 

acknowledged that plaintiffs are entitled to payment for their “actual loss” under the Policy.  First 

American contends the actual loss was the amount of the diminution in value from the claimed 

easement, which First American determined to be $15,000.  Plaintiffs believe that the covered 

loss far exceeds $15,000.  Plaintiffs allege the appraisal was not conducted properly and based 

on improper assumptions because First American did not ascertain the actual claim of the 

parties asserting the easement or a legal description of the easement. 

Plaintiffs demanded First American prosecute an action on their behalf to determine the terms 

of the easement, which Plaintiffs contend is a prerequisite for a proper appraisal and diminution 

of value analysis.  First American refused to take such steps.  Plaintiffs allege that in refusing to 

do so, First American denied Plaintiffs the benefits due and owing under the Policy. 

In the first amended complaint’s 17th and 18th causes of action, plaintiffs allege First American 

breached the contract (insurance policy), and breached the covenant of good faith and fair 

dealing, and breached its fiduciary duties to Plaintiffs.  That, in sum, is the dispute that First 

American seeks to divert into arbitration. 

This bilateral dispute between plaintiffs and First American is a relatively small part of a much 
larger set of disputes.  For starters, plaintiffs are litigating with the Govedniks and the Hassards 
over the existence or nonexistence of the drainage easement.  Plaintiffs are also suing a 
number of parties – the Govedniks and the Hassards, but also other neighbors, a concrete 
contractor, and municipal authorities – on various legal theories concerning responsibility for the 
alleged excessive water flow.  And they are suing the seller from whom they bought the 
property, as well as the brokers representing both sides, for nondisclosure and related theories, 
as well as at least one non-water-related problem. 
 
First American moves, pursuant to Code of Civil Procedure § 1281 et seq., to compel arbitration 

and to sever and stay plaintiffs’ claims on the ground the claims against First American are 

premised upon breach of the written title insurance policy First American issued to plaintiffs.  

The title policy contains an arbitration provision which provides, “arbitration shall decide any 

matter in dispute between You [Plaintiffs] and Us [First American].”  Because all of plaintiffs’ 

claims against First American are subject to the arbitration provision, First American requests 

the court to enter an order compelling arbitration and severing and staying plaintiffs’ claims 

against First American. 

Through counsel, First American demanded arbitration on July 6, 2018.  On July 13, 2018, 

plaintiffs advised First American that they were unwilling to stipulate to arbitration.  First 

American filed this motion to compel, arguing California has a “strong public policy in favor of 

arbitration as a speedy and relatively inexpensive means of dispute resolution.”  (Ericksen, 

Arbuthnot, McCarthy, Kearney & Walsh, Inc. v. 100 Oak Street (1983) 35 Cal.3d 312, 322.)  
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Plaintiffs do not dispute the existence of the arbitration provision, nor do they dispute that the 

provision covers their present dispute with First American.  They argue, however, that 

arbitration should be denied on the basis of § 1281.2(c): 

(c) A party to the arbitration agreement is also a party to a pending court action 

or special proceeding with a third party, arising out of the same transaction or 

series of related transactions and there is a possibility of conflicting rulings on a 

common issue of law or fact…. 

Plaintiffs argue that their claims against First American are so inextricably linked, both legally 
and factually, with the claims against other third-party defendants that a separate arbitration 
would result in conflicting rulings on common issues.  The supreme court has observed: 
 

[S]ection 1281.2(c) is not a provision designed to limit the rights of parties who 
choose to arbitrate or otherwise to discourage the use of arbitration. Rather, it is 
part of California's statutory scheme designed to enforce the parties' arbitration 
agreements, as the FAA requires. Section 1281.2(c) addresses the peculiar 
situation that arises when a controversy also affects claims by or against other 
parties not bound by the arbitration agreement. The California provision giving 
the court discretion not to enforce the arbitration agreement under such 
circumstances—in order to avoid potential inconsistency in outcome as well as 
duplication of effort—does not contravene the letter or the spirit of the FAA. 

(Cronus Investments, Inc. v. Concierge Services (2005) 35 Cal.4th 376, 393.)  On the other 

hand, “California law favors arbitration as a dispute resolution method.  Consequently, a trial 

court may deny a party's contractual right to arbitration only when all of section 1281.2(c)'s 

conditions are satisfied. California courts have no inherent authority to deny arbitration simply 

because it would be more efficient to litigate the claims in court.”  (Acquire II, Ltd. v. Colton Real 

Estate Group (2013) 213 Cal.App.4th 959, 980.) 

If the Court determines there is a possibility of inconsistent rulings, “‘[w]hat the trial court 

chooses to do in this situation is a matter of its discretion, guided largely by the extent to which 

the possibility of inconsistent rulings may be avoided.’ [Citation.]”  (Acquire, 213 Cal.App.4th at 

981.)  "The trial court is not limited to merely denying arbitration.”  (Ibid.)  Section 1282.2(c) lays 

out a full range of options: 

If the court determines that a party to the arbitration is also a party to litigation in 
a pending court action or special proceeding with a third party as set forth under 
subdivision (c), the court (1) may refuse to enforce the arbitration agreement and 
may order intervention or joinder of all parties in a single action or special 
proceeding; (2) may order intervention or joinder as to all or only certain issues; 
(3) may order arbitration among the parties who have agreed to arbitration and 
stay the pending court action or special proceeding pending the outcome of the 
arbitration proceeding; or (4) may stay arbitration pending the outcome of the 
court action or special proceeding. 
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Turning to the details of this case:  It can hardly be denied that there is at least some overlap 

between the claims against First American and other parts of the case.  Most obviously, the 

claim against First American assumes that the Govedniks and/or the Hassards have a drainage 

easement.  The Court does not understand plaintiffs to be claiming that First American would 

be responsible for the fact of excessive runoff in itself, apart from the easement.  While First 

American may not be defending this case on the basis that there is no easement, neither is it 

stipulating that there is one.  Moreover, plaintiffs could prove their damages against First 

American only by proving the easement.  That creates an obvious risk of inconsistent results 

simply as to whether or not there is an easement.  Furthermore, while the parties have not 

reached the point of spelling out their damages theories with any specificity, there is at least a 

strong potential for factual overlap among plaintiffs’ asserted damages against First American 

and the damages they will claim against the other numerous parties on the basis of excessive 

water drainage. 

Plaintiffs, however, overstate the extent of overlap.  If an easement is found to exist, that may 

defeat or restrict plaintiffs’ drainage-based claims against the Govedniks and the Hassards, but 

it will not necessarily defeat the claims against various other defendants.  And if it is determined 

that there is no easement, then the claim against First American (if it survives at all) may be 

limited to such items as the cost of litigating the easement issue, while the remainder of 

plaintiffs’ claims against all the other defendants will remain in full swing. 

The Court concludes that the efficiency of the case and the interests of all parties are best 

served by severing plaintiffs’ claims against First American and ordering those claims to 

arbitration, but staying the arbitration pending litigation of other issues in the case – particularly 

the issue of the existence of the easement. 

The latter issue should be litigated first-hand among the people whose rights are directly at 

issue, namely plaintiffs, the Govedniks, and the Hassards.  It would be awkward at best for the 

easement issue to be decided first in an arbitration proceeding to which the purported owners of 

the easement are not parties.  Worse, it would put plaintiffs in an untenable position of asserting 

in the lawsuit that the easement does not exist, while needing to prove it does exist as part of 

their claims in the arbitration. 

The Court is not entering a general and binding order as to the overall management of this case 

on this motion (on which most of the defendants have not chimed in).  Subject to hearing the 

views of other defendants, however, the Court observes that it is likely that the existence of the 

easement is a threshold issue that ought to be litigated first, because it will bear significantly (if 

not uniformly) on most if not all of the other issues in the case.  Perhaps one or more of the 

parties contemplates teeing the issue up by motion practice.  If not, however, it is an equitable 

issue that can be bifurcated and decided in a Court trial.  (The Court notes that no one has paid 

jury fees.)  That can be discussed at the CMC on October 3.  In any event, it shows both the 

practicality and the wisdom of obtaining a result on the easement issue, before proceeding with 

plaintiffs’ claims for damages on the title insurance policy predicated on the existence of 

the easement. 
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As for what happens after that, we can revisit that if appropriate at later junctures.  For example, 

if it is determined that there is no easement, and plaintiffs’ claims against First American are 

limited to the litigation cost of winning that victory, there may be no reason for arbitration on 

those claims not to proceed.  If it is determined that there is an easement, on the other hand, 

it may be necessary to compare the various parties’ theories as to the measures of damages 

applicable in deciding whether the damages claims against First American should be arbitrated 

or litigated in court, and if so, when. 

For now, all arbitration proceedings are stayed pending further order of the Court. 

 

  

14.  TIME:  9:00   CASE#: MSL12-02698 
CASE NAME: CACH VS. RANKIN 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY DAVID C. RANKIN 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to set aside the default and default judgment, and quash the 
proof of service of summons, is granted.  The case is dismissed. 
 
A proof of service of summons was filed in this action in 2012, stating that defendant was 
served by substitute service on a person named John Rankin, at an address in Stockton.  
Default and default judgment were entered on the strength of that service. 
 
In the present motion, defendant acknowledges that he resided at the Stockton address at the 
time of the purported service.  He testifies, however, that he lived alone, and does not know 
anyone named John Rankin.  He states that he did not have any actual knowledge of the case 
until his wages were garnished earlier this year. 
 
Plaintiff does not respond to the motion, and provides no contrary evidence.  The most 
plausible inference, then, is that the process server found the correct address for defendant, but 
did not succeed in finding defendant personally at that address, and decided to cut corners by 
making up a substitute-service relative. 
 
Civil Code § 1788.61 expressly authorizes relief in this situation.  It requires that a motion must 
be brought within “a reasonable time”, and in no case more than six years after the filing of the 
default or default judgment.  This motion was filed barely within that six-year deadline, and 
within a reasonable time after defendant first actually found out about the case. 
 
Further, when a defendant was never validly served with process, the judgment is void and may 
be challenged at any time.  (E.g., Rockefeller Technology Investments Asia (VII) v. Changzhou 
Sinotype Technology (2018) 24 Cal.App.5th 115.) 
 
The Court assumes that plaintiff and plaintiff’s lawyer are not personally at fault for the phony 
proof of service.  The process server, however, was their agent when he generated the 
false proof.  Dismissal is appropriate to deter such misconduct.  If plaintiff would otherwise 
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have had a valid and collectable cause of action for this debt, it may seek recourse against the 
process server. 
 

  

15.  TIME:  9:00   CASE#: MSL16-04529 
CASE NAME: WAHR VS. NEVES 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER WRITTEN STIPULATION 
FILED BY WAHR FINANCIAL GROUP, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for entry of judgment pursuant to Code of Civil Procedure § 664.6 
is granted in part.  Judgment for plaintiff will be entered in the amount of $3,374.54.  That 
includes the $241 in costs provided for in the settlement agreement.  Not included, however, is 
the additional $60 in costs sought in the motion, for which no backup is provided.  Plaintiff may 
seek additional costs in ordinary course. 
 

  

16.  TIME:  9:00   CASE#: MSL17-03989 
CASE NAME: MIDLAND FUNDING VS. KHARSA 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for entry of judgment pursuant to Code of Civil Procedure § 664.6 
is granted.  Judgment for plaintiff will be entered in the amount of $3,782.13, including fees 
and costs. 
 

  

17.  TIME:  9:00   CASE#: MSL17-05199 
CASE NAME: WELLS FARGO VS. KEARNEY 
HEARING ON MOTION FOR AN ORDER CONTINUING THE TRIAL DATE 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to continue the trial date is granted.  The court trial is continued to 
October 30, 2018 at 10:00 a.m.  Discovery cutoffs and other dates tied to the trial date, 
however, remain unchanged. 
 

  

18.  TIME: 10:00   CASE#: MSC16-01282 
CASE NAME: PRASAD VS. HOANG 
JURY TRIAL - SHORT CAUSE / 4 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear.  Check the Department’s website for further guidance. 
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19.  TIME: 10:00   CASE#: MSC16-02259 
CASE NAME: RAMOS VS. COLLINS 
JURY TRIAL - LONG CAUSE / 7 DAY(S) 
* TENTATIVE RULING: * 
 
The case has been dismissed. 
 

ADD-ON 

20.  TIME:  9:01   CASE#: MSC16-02232 
CASE NAME: NGUYEN VS. SALVITTI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel in all three consolidated cases to appear.  (CourtCall okay.) 
 

 

 


